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Undue Influence And Fraud In The Procurement 
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For The District Of Columbia Circuit 


No. 15,391 


DIANA K. POWELL, 
Appellant, 
Vv. 
ANNE T. OGDEN and LESTER H. SELLERS, 


ANCILLARY EXECUTORS OF THE ESTATE 
OF LUCY POWELL, DECEASED, 


Appellees. 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under the Act of Octo- 
ber 31, 1951, c. 655, Sec. 48, 50(a), 65 Stat. 726, 727, 28 U.S.C.A. 1291, 
1294, providing for appeal as of right from final decisions of the Dis- 
trict Court. Jurisdiction in the Court below to allow the claim in 
ancillary proceedings is the principal issue raised by this appeal. Upon 
petition filed November 19, 1958 and Order of November 20, 1958, 


ancillary letters of Administration were issued to the Appellees, Anne 
T. Ogden and Lester H. Sellers, on December 30, 1958, in the United States 


District Court for the District of Columbia holding a Probate Court in 
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the matter of the Estate of Lucy Powell, deceased (Administration 


No. 96790 Ancillary) (Rec.), upon representation that they were the duly 


appointed executors of the last Will and Testament of said Lucy Powell 
in the domiciliary jurisdiction at Cape May, New Jersey. The appel- 
lant, Diana K. Powell, next-of-kin and a niece of the testatrix Lucy 
Powell, and residuary beneficiary under her Will, received her first 
formal notification of the proceedings through the Notice in Compliance 
with Rule 48, claiming allowance of commission and attorney's fee in 
connection with the ancillary proceeding, filed July 29, 1959 (J.A. 1). 
Motion was filed by Appellant on August 11, 1959 to Except to the 
Allowance of the Claim (J.A. 2) upon the ground that the venue was in 
the domicile under the applicable Statute, infra p.3,and that the claim in 
the ancillary jurisdiction was an attempt to evade contemplated contest 
of the will at the domicile on the ground of fraud and undue influence. 
Exhibits supporting the Motion were filed (J.A. 6-13), showing evasion 
by the appellees and their counsel of appellant's inquiries regarding 
questionable provisions of the Will until after the Will had been probated 
and the Ancillary Letters granted without her knowledge. Oral argument 
was heard on the motion on August 21, 1959 and an Order denying the 
Motion was entered August 24, 1959 (J.A. 14), from which Order this 
appeal is taken. 


STATEMENT OF THE CASE 


Lucy Powell, the testatrix herein, died on September 1, 1958 at 
Cape May, New Jersey, leaving a last Will and Testament. Diana K. 
Powell, the appellant, is the nearest next-of-kin and the only niece 
related by the full blood, there being several nieces and nephews of the 
half blood whose personal relations with the testatrix were quite remote. 
Appellant was named as the only next-of-kin in the probate of the Will 
at the domicile and is the life beneficiary of a trust fund established 
under the Will disposing of the residuary estate. 
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The appellant made numerous requests for a copy of the Will, 


which requests were evaded by the executors and their representatives 
until after the probate and granting of ancillary letters. She indicated 

that she questioned certain portions of the Will and attempted to reach 
an amicable settlement of differences. 


Notwithstanding the fact that appellant is an attorney at law in 
active practice in the Courts of the District of Columbia, she was not 
informed of the ancillary proceeding until the claim for commission 
and attorney's fee was filed on July 29, 1959 (J.A. 1), at which time it 
was beginning to appear that amicable settlement of contested questions 
had broken down and that contest in the domiciliary court was imminent 
(J.A. 12-13). 


STATUTES INVOLVED 


New Jersey Court Rules, 1958 Edition. 
Rule of Civil Practice, Superior Court, Rule 4.116-1. 


Probate Administration. 


The venue in an action for the probate of a 
will or letters of administration and in all actions 
brought on Order to show cause under Rule 4:85, 
or on notice with relation to the estate or any 
trust created by the Will, shall be laid by the 
plaintiff: 


(a) In the County in this State where 
the decedent had his domicile at his 
death * * *, 


D.C. Code, 1951 Ed., Title 20-606. Bequests to Executors. 


If anything be bequeathed to an executor by way 
of compensation, no allowance of commission shall 
be made unless the said compensation shall appear 
to the court to be insufficient; and if so, it shall be 
reckoned in the commission to be allowed by the 
court. (Mar. 3, 1901, 31 Stat, 1248, ch. 854. 

Sec. 366). 
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STATEMENT OF POINTS ON APPEAL 


Comes now Diana Kearny Powell, the next-of-kin and appellant 
in the above-entitled cause, and respectfully shows that the Honorable 


Court erred, as follows: 


1. In refusing to grant the Motion to Except Claim for Fees and 
Commission, to substitute next-of-kin for Administration and to enjoin 
present Ancillary Executors from removing assets of Estate from the 


Jurisdiction pending determination of issues at domicile. 


2. In holding this Court has venue to grant claim for fees and 


commissions in ancillary administration filed in evasion of expected 


contest in the domiciliary court. 


3. In holding this Court has jurisdiction to allow fees and com- 
missions in ancillary administration, upon showing of suspicious circum- 
stances indicative of fraud and undue influence at domicile by executors 


who are also ancillary executors. 


4. In holding Notice is immaterial to next-of-kin and principal 
beneficiary in ancillary proceedings in the District of Columbia, where 
Notice was requested and was promised by the Executors and where 
conflicting interests required frank disclosure on the part of the 


fiduciaries. 


5. In holding claim for fees and commission should be allowed 
ancillary executors who were also executors in the domicile, who ad- 
ministered the estate in furtherance of their own interests, and where 
next-of-kin was attorney at law actively practicing in the ancillary 
jurisdiction and whose services were available without cost to the 


estate. 
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ARGUMENT 


POINT I 


DENIAL OF APPELLANT'S MOTION EXCEPTING 
TO THE CLAIMS OF THE ANCILLARY EXECUTORS 
WAS IN ERROR BECAUSE DETERMINATION OF 
THE ISSUES HAD NOT BEEN FINALLY SETTLED 
AT THE DOMICILE. 


The appellees by their own action delayed contest at the domicile 
of the last Will and Testament of the decedent, Lucy Powell, (Adm. No. 
96790) (Rec.). Appellant, for months, had been attempting amicable 
settlement of questionable disposition of property under the Will which 
conflicted with claims of the testatrix as life beneficiary of the trust 
estate established by the Will of her mother, Diana Kearny Powell 
(Adm. No. 12657), who was the grandmother of appellant. 


Extensive correspondence clearly shows the entire handling of 
the case was being conducted in the domicile (J.A. 6-13) and that ques- 
tions material to the validity of the Will and the good faith of the 
fiduciaries and their representatives was in process of discussion. 
(J.A. 6-13), Comparison of the dates of the various documents shows 
that the claim for commission and fees was filed in the ancillary juris- 
diction on July 29, 1959 (J.A. 1) immediately after court action had been 
indicated as the only solution to the dispute (J.A. 13). 


That the claim should be made in the ancillary jurisdiction, rather 
than the domicile, is in itself a matter for cautious scrutiny by the 
Court. That the claim should be made in advance of the determination 
of questionable property and rights at the domicile clearly indicates a 
devious backdoor attempt to secure a judgment favorable to the execu- 
tors which could not be obtained in a court having all the facts under 


consideration. It is precisely for this reason that claims of this sort 


ordinarily are not allowed prior to final settlement, (Br>snan v. Fox, 
52 App. D.C. 143), and should not be allowed in this instance. 
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POINT II 


THE DOMICILE IS THE ONLY PROPER VENUE FOR 
DETERMINATION OF A MATTER RELATING TO THE 
VALIDITY OF THE WILL. 


The Probate Rules of New Jersey, the domiciliary jurisdiction 
(Br. p. 3) clearly reserve the right to determine all matters related 
to the administration of the estate. The granting of the ancillary letters 
to the testamentary executors is predicated upon the authority granted 
in the domicile and can be no greater than that authority. 


In fact, revocation of the grant of domiciliary letters is ground 


for denial of the ancillary letters. 


It would be a travesty on justice to permit change of venue for the 
purpose of evading the law of both jurisdictions. The very fact of 
claiming the fees and commission in the ancillary court raises a ques- 
tion as to the good faith of the executors in doing so which would be 


ground for denial. 


The position of the ancillary jurisdiction is stated in Mersch, 
Vol. 2, p. 312, Sec. 1913: 


Costs defending spurious Will denied proponent 
guilty of fraud or undue influence and may be denied 
in other cases. 


But the proponent of an alleged Will cannot be 
granted allowance for his expenses and attorney's 
fees when probate is denied if there is a finding that 
the spurious Will was the product of the Executor's 
own fraud or undue influence. In Wilson v. Veaze 
(1929) 58 App. D.c. 301, 30 F. 2d 310, it is to be 
noted that the defending executor, Hillenbrand, was 
denied costs and counsel fees though he had not 
been charged in the caveat with undue influence, nor 
mentioned in the jury's finding; but instead upon a 
finding by the trial justice that the executor had not 
acted in good faith. 


Moreover, after that action of the lower court, 
a petition was filed there by the attorneys who had 
represented the executor; and their rights were held 
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to be in no way superior to his and on appeal that 
ruling was affirmed * * *, 


* * * and denial of such allowance would 
doubtless follow from a finding that the proponent's 
defense of the purported will had been undertaken 
in bad faith, as, for instance, a finding of active 
collusion in the fraud of another, even when the 
proponent himself (whether executor or not) had 
no part in procuring the execution of the purported 
will. 


POINT II 
ONLY THE COURT OF DOMICILE HAS JURISDICTION 
OF THE QUESTION OF SUSPICIOUS CIRCUMSTANCES, 
UNDUE INFLUENCE AND FRAUD IN THE PROCURE- 
MENT OF THE WILL. 

The facts relating to the validity of the Will obviously could not 
be before the ancillary court. The Will itself and the inventory of the 
entire property are only before the Court of the domicile. In the instant 
case, the executors and the facts of their dealings with the testatrix 
could only be determined at the domicile. These included matters of 
(1) the health and mental condition of the testatrix, (2) facts as to the 
drafting of the will and other related papers by Mr. Eldredge, an asso- 
ciate of Mrs. Ogden, and (3) the position of influence of the Sellers 


family in relation to the testatrix. Combined with substantial benefits 
which the Sellers family derived under the Will, in derogation of the 


interests of those more closely related to the testatrix, especially the 
appellant, these facts all indicate suspicious circumstances, unjust 
enrichment, undue influence and possible fraud which could only be 
determined factually at the domicile. 


The law, once the facts are established, is well settled and is 


summarized in 68 C.J. 759, as follows: 


However, it is the general rule in practically 
all jurisdictions that undue influence is presumed 
and the burden of proof shifted so as to require 
the beneficiary to produce evidence which at least 
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balances that of the contestant, when, in addition 
to the confidential relation, there exist suspicious 
circumstances, such as the fact that the bene- 
ficiary took part in the preparation or procuring 
of the will or actually drafted it or assisted in its 
execution, or that the testator was weak-minded 
or in frail health and particularly susceptible to 
influence, or that the provisions of the will are 
unnatural and unjust. 


This is substantially repeated in 57 Am. Jur. 280, referring to 
Sections 396, 398, p. 285 and 286. 


See also Norris v. Bristow (1954), 358 Mo. 1177, 219 S.W. 2d 367, 
11 A.L.R. 2d 725; 361 Mo. 691, 236 S.W. 2d 316, 26 A.L.R. 2d 366, as 
to evidence of unjust or unnatural disposition of property; Belfield v. 
Coop (1956) 8 Ill. 2d 293, 134 N.E. 2d 249, 258, 58 A.L.R. 2d 1008, 
quoting England v. Fawbush, 204 Ill. 384, 68 N.E. 526 as to active agency 


of the beneficiary in procuring the Will; Re Rittenhouse's Will (1955) 


19 N. J. 376, 117 A. 2d 401 as to circumstances of a suspicious nature 
requiring explanation. 


POINT IV 


EVASION OF NOTICE TO APPELLANT OF 
ANCILLARY PROCEEDINGS AFTER SHE HAD 
BEEN ASSURED BY THE FIDUCIARIES OF 
COMPLETE INFORMATION, AND WHERE CON- 
FLICTING INTERESTS REQUIRED FRANK DIS- 
CLOSURE, IS A QUESTION OF LACK OF GOOD 
FAITH FOR THE CONSIDERATION OF THE 
COURT OF THE DOMICILE. 


Numerous decisions are of record in all jurisdictions, including 
the jurisdiction of this Court, as to requirement of good faith and frank 
disclosure of conflicting interests on the part of those in fiduciary 
relationships. In the instant case, it is apparent that there was deliber- 
ate evasion of notice of the ancillary proceedings to appellant, who, as 
the only niece of the full blood, is the next-of-kin, but, also, as a 


practicing attorney was particularly qualified to handle the ancillary 
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proceeding without cost to the estate. Apps :ant was led to believe that 
full disclosure was being made, as evidenced by extensive correspond- 
ence, a sampling of which was submitted as exhibits in support of 


appellant's Motion here under consideration. (J.A. 6-13) 


The rule as to responsibility of a fiduciary to make frank dis- 
closure of material facts and circumstances affecting the rights of 
beneficiaries is detailed in Scullin v. Clark (Mo.) 242 S.W. 2d 542, 29 
A.L.R. 2d 1041. But a proper adjudication of such matters cannot 
properly be determined in relation to only a portion of the estate. The 
evasiveness of the executors under the circumstances in itself raises a 
question of good faith, which should be referred back to the domicile, 
where the full facts as to whether or not there has been an abuse of 


confidence would be before the Court. 


In this jurisdiction, Hawley v. Hawley, 72 App. D.C. 376, 114 F. 2d 
745, and Fraser v. Crounse, 56 A. 2d 54, 55, uphold the requirement of 
full disclosure, with permission, as material on the question of good 
faith. 


POINT V 

CLAIM FOR FEES AND COMMISSION IN THE ANCILLARY 

JURISDICTION, RATHER THAN AT THE DOMICILE, IS 

INDICATIVE OF AN ATTEMPT AT UNJUST ENRICHMENT 

BY THE ANCILLARY EXECUTORS, WHO WERE ALSO 

EXECUTORS IN THE DOMICILE. 

Appellant's services were available without cost to the estate. As 

persons charged with the responsibility of conserving the estate, the 
executors had the duty to administer it economically and not for their 


own enrichment, or that of their attorneys. 


In Balogh v. Jackson, 272 Pa. 482, 116 A. 377, 22 A.L.R. 1497, 


and cited cases, the Court stated: 


Anything which savors of lack of good faith 
upon the part of an attorney, suchas . . .refusal 
or neglect to pay over promptly upon demand, calls 
for forfeiture of all claims to compensation. 
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Mersch, Vol. II, Ch. 8, Sec. 369, p. 180, states the limitation on 


the right of counsel representing conflicting interests in a Will con- 
struction suit by citing the opinion of Circuit Judge Proctor in Gaine v. 
Payne, (1950) 86 U. S. App. D. C. 404, 182 F. 2d 246, 191 F. 2d 482, as 


follows: 


The attorney's services contributed nothing to 
the estate. They did not create, enhance, preserve 
or protect the estate in any way. The property was 
in actual possession of the trustee, awaiting distri- 
bution as the Court should direct. The claims of the 
opposing parties were wholly antagonistic. Each 
faction had its own attorney, who was bound to serve 
only the selfish interests of those he represented. 
Under such circumstances, there is no justification 
for allowance of a fee out of the estate. 


McCormick v. Elsea (1907) 107 Va. 472, 59 S.E. 411, is also cited 
by Mersch: 
Nevertheless, if the insistence of the appellant 
were to prevail, the anomalous result would follow 
that, as the fruits of their victory, the appellees 
would be compelled to contribute one-fifth of their 
patrimony in compensation to counsel for services 
in a Suit, the purpose of which was to deprive them 
of all interest in their mother's estate. The simple 
statement of the proposition vindicates the action of 
the Court in rejecting the demand. 
In the instant case, appellant has been asked to approve commis- 
sion and fees in the amount of $2,500." for services in attempting to 


defraud her. 


CONCLUSION 
Appellant submits that: 


1. The Court of the District of Columbia is without authority to 
allow commission and attorney's fee in the ancillary proceeding under 
circumstances suspect of fraud and undue influence, pending settlement 


of the issue in the domiciliary jurisdiction; and that 
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2. The claimants, by impropriety and self-interest ina position 


of trust and confidence, have forfeited all right which they might 
otherwise have in the claim. 


WHEREFORE, appellant respectfully prays this Honorable Court 
to reverse the Order of the Court below denying her Motion Excepting 
to the Allowance of Commission and Attorney's fee and for other relief, 


pending determination of issues at the domicile. 


Respectfully submitted, 


DIANA K, POWELL, pro se. 


1500 Massachusetts Ave., N. W. 
Washington 5, D. C. 


Attorney at Law 


Dated at Washington, D. C. 
November 10, 1959 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed July 29, 1959] 
NOTICE IN COMPLIANCE WITH RULE 48 
July 29th, 1959 


Diana K. Powell 
1500 Massachusetts Avenue, N.W. 
Washington 5, D.C 


Dear Miss Powell: 
In compliance with the following Probate Rule: 
RULE 48 


(a) REOPENING -- When an account is ap- 
proved without notice to interested parties as 
hereinafter provided, such account may be re- 
opened upon any such party filing objections 
thereto within three months after it is so ap- 
proved. 


(b) NOTICE OF PRESENTATION -- No 
account shall be approved, in the absence of 
consent or waiver of notice, unless the account- 
ant, his agent or attorney, shall, after filing 
said account, send by registered mail to all 
persons whose interests may be affected by the 
attorney's fee and commissions claimed therein, 
at their last known address, five days if a resi- 
dent and twenty days if a non-resident, a notice 
stating the accounts as claimed and the day the 
account will be presented or shall serve such 
notice upon said persons within the time above 
prescribed. 


(c) PROOF OF NOTICE -- Service shall be 
by an affidavit supported by the registered letter 
receipt in case of mailing. 


(d) TAX CERTIFICATE -- No final account 
shall be approved until after filing of a certificate 
by the Assessor for the District of Columbia stat- 
ing that all inheritance and estate taxes due the 
District of Columbia have been paid or fully provid- 
ed for, except in cases wherein a return to the 
Assessor by the fiduciary is not required by law. 
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We hereby notify you that, in our first and final account as Execu- 
tors of the estate of Lucy Powell, deceased, No. 96790, we have claimed 


a commission of 2.5 percent, amounting to $1,257., and attorneys fee, 


amounting to $1,250., and that unless cause be shown to the contrary, 
said account will be presented for approval to the United States District 
Court for the District of Columbia, holding Probate Court, on the 24th 
day of August, A.D. 1959. 

Very respectfully, 


/s/ ANNE T. OGDEN 
/s/ LESTER H. SELLERS 


[Filed August 11, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 


In re Estate of ) 
) Administration No. 96790 
LUCY POWELL, deceased ) Ancillary 


MOTION TO EXCEPT CLAIM FOR FEES AND COMMISSION, TO 
SUBSTITUTE NEXT OF KIN FOR ADMINISTRATION, AND 
TO ENJOIN PRESENT ANCILLARY EXECUTORS Fl ROM 
REMOVING ASSETS OF ESTATE FROM THE 
JURISDICTION PENDING DETERMINATION 

OF ISSUES AT DOMICILE 


Comes now Diana K. Powell, the heir at law and next of kin and 
a beneficiary under the Last Will and Codicil of the above-named Lucy 
Powell, deceased, dated August 30, 1957, and heretofore admitted to 
probate at Cape May Court House, New Jersey, and hereby objects and 
excepts to the allowance of a commission in the amount of $1,257.00 or 
2.5 percent, and attorney's fee of $1,250.00 claimed under date of July 
29, 1959, by the purported executors, Anne T. Ogden of Cape May, New 
Jersey, and Lester H. Sellers, of Radnor, Pennsylvania, in their first 
and final account; that said executors be removed as to the ancillary ad- 
ministration in the District of Columbia and that Diana K. Powell be 
appointed in their stead as next of kin as provided in Code of the District 
of Columbia, Sec. 20-106 through 20-115, (Mar. 3, 1901, 31 Stat. 1235, 
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ch. 854, sec. 290; June 30, 1902, 32 Stat. 528, ch. 1329, et seq.; 31 
Stat. 1210 Ch. 854, sec. 125, et seq. ); and that said executors be re- 
strained and enjoined from removing any assets of the estate from this 
jurisdiction pending amicable settlement or determination of issues by 


the Court of the domicile. 


As reason therefor, the petitioner states as follows: 
1. The United States District Court for the District of Columbia 


lacks venue to grant said fees and commissions under the circumstances 


of this administration. This is the ancillary jurisdiction only, dependent 


upon the domiciliary proceedings in New Jersey, which has sole jurisdic- 
tion of the issues involved. The claim was forwarded to petitioner from 
the domicile without any reference to the ancillary proceeding other than 
that it was submitted on a form of this Court. See Rule of Civil Practice 
4.116-1 New Jersey Superior Court. 

The executors know that petitioner has good reason to challenge 
substantial portions of the aforementioned will, including that portion 
authorizing their appointment. They have evaded petitioner's offer of 
an amicable settlement. Petitioner is of the opinion that the claim for 
commission and fees is a surreptitious attempt to establish a lien upon 
the assets in the ancillary jurisdiction in evasion of an expected ruling 
upon all the facts and merits of the case in the Court of the domicile, and 
should be dismissed for lack of venue in the United States District Court 
for the District of Columbia to grant the claim. 

2. The ancillary Court lacks jurisdiction over the subject matter. 
The claim of the executors to commission and attorney's fees is derived 
from a paper writing which purports to be the last will and testament of 
Lucy Powell, dated October 16, 1956, which was heretofore admitted to 
probate at Cape May, New Jersey, together with the aforementioned Will 
and Codicil, dated August 30, 1957, without the notice specifically demand- 
ed by petitioner, who was the known next of kin, and without opportunity to 
oppose. Petitioner expects to adduce evidence in the domiciliary jurisdic- 
tion, if attempts at settlement fail, to prove that the purported will of Oct- 
ober 16, 1956, was in fact procured by mistake, fraud, undue influence, 


4 


duress, or the physical or mental disability of the testatrix, who was 
partially blind, or by a combination of any or all of these grounds for 
denial of probate; petitioner is of the opinion that the aforementioned 
purported will dated October 16, 1956, is subject to suspicion in that 

it is unnatural and unjust in its terms; substantial legacies are bequeath- 
ed to the executor Lester H. Sellers’ family, who are only remotely re- 
lated to the testatrix and who admitted prevailing upon the testatrix to 
change her will to appoint Lester H. Sellers as executor and trustee, to 
the prejudice of the next of kin; said will attempts to dispose of tangible 
personal property to the family of said executor, and other remote rela- 
tives, which in fact belongs to petitioner either in her own right, or by 
right of descent, or under the will of her grandmother, Diana Kearny 
Powell, Administration No. 12657, in this Court, and that many of the 
items so bequeathed are family heirlooms of irreplaceable and unique 
value to petitioner but of slight value to the legatees. The executors and 
their counsel have refused to petitioner the opportunity to inspect and 
indentify such property, notwithstanding her requests. 

It is suggested that questions of the validity and interpretation of 
the will under which the executors derive authority is a matter for deter- 
mination by the Court of the domicile, and that the ancillary Court lacks 
jurisdiction over the subject matter of the claim for fees and commission. 


3. Failure to give notice under Rule 36(b) and (c) and Rule 39 of 
the Local Civil Rules, and concealment of conflict of interest. The execu- 
———— eee eee ENE LE OL. 


tors and their counsel have failed to give proper and timely notice of pro- 
ceedings to petitioner as next of kin and beneficiary, both in the domicili- 
ary and ancillary proceedings, notwithstanding her demand for such notice 
and her known residence within the District of Columbia. Further, the 
executors have concealed and withheld information as to the assets of the 
estate within the District of Columbia, and altogether failed to make frank 
disclosure of their retention of counsel for the ancillary administration 


and of the conflict of interests created by retaining the same counsel en- 


gaged in the administration of the trust and final distribution under the 
estate of petitioner's grandmother, Diana Kearny Powell, deceased, 
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Administration No. 12657 in this Court, although they had actual notice 
of such conflict. Petitioner maintains that under the circumstances of 
this case, such failure to give notice and to make frank disclosure in- 
validates any claim for commission or fees which might otherwise have 
been available. 


4. Failure to State a valid claim for services upon which relief 


may be granted, and waste of the assets of the estate, and abuse of trust. 
Petitioner avers that the executors have wasted the assets of the estate 


in this ancillary proceeding by claiming commission and attorney's fees 
and surreptitiously appointing counsel in this jurisdiction where the peti- 
tioner resides and is a member in good standing of the Bar of this Court, 
where her services both as ancillary administrator and for legal services 
are available without cost to the estate, and where as competent next of 
kin she is under the Code of the District of Columbia, T. 20-205, 20-208, 
20-210 (Mar. 8, 1901, 31 Stat. 1234 ch. 854, sec. 277, 280, 282; Apr. 19, 
1920, 41 Stat. 561, ch. 153) entitled to preferred status. Petitioner be- 
lieves the executors have abused their position of trust and their duties as 
fiduciaries by exercising their powers in furtherance of their own interests 
to the detriment of the estate, by delaying administration, concealing and 
withholding assets, and attempting by misrepresentation and duress to 
force petitioner to forfeit her rights in the estate and in her own property. 
Petitioner submits that such impropriety, self-interest in the administra- 
tion of the estate, and abuse of trust disqualify claimants from all rights 
in this or any other jurisdiction to commission or fees. 

WHEREFORE, Petitioner Diana K. Powell respectfully prays this 


Honorable Court: 


First. That the claim of executors for allowance for a commis- 


sion and attorney's fee be disallowed, and that said executors be held 
liable upon their bond for all expense and loss caused by them to the 
estate; 

Second. That said ancillary executors be removed and their 
letters testamentary revoked, and that petitioner Diana K. Powell be 
substituted as ancillary administratrix; and 


6 


Third. That said executors be restrained and enjoined from 


removing any of the assets of said estate from the District of Columbia 
pending amicable settlement or determination of the issues by the Court 
of the domicile. 

/s/ Diana K. Powell 


EXHIBITS IN SUPPORT OF MOTION OF DIANA K. POWELL 
EXCEPTING TO CLAIM FOR FEES AND COMMISSION, 


etc. 
EE 
The following exhibits are submitted herewith in support of the 


Motion to Except Claim for Fees and Commission, to Substitute Next of 
Kin for Administration, and to Enjoin Present Ancillary Executors from 
Removing Assets of Estate from the Jurisdiction Pending Determination 
of Issues at the Domicile: 


EXHIBIT 1. Diana Powell letter to Samuel Eldridge, dated September 
10, 1958 


EXHIBIT 2. Diana Powell letter to Samuel Eldridge, dated September 
23, 1958 


EXHIBIT 3. Diana Powell letter to Samuel Eldridge, dated October 7, 
1958. 


EXHIBIT 4. Diana Powell letter to Samuel Eldridge, dated November 
12, 1958 


EXHIBIT 5. Donald A. Gaver letter to Diana Powell, dated November 
13, 1958 


EXHIBIT 6. Donald A. Gaver letter to Diana Powell, dated January 14, 
1959 


EXHIBIT 7A & B. C. A. Wolverton letter to Diana Powell, dated Feb- 
ruary +, 1959, enclosing Donald A. Gaver letter to Mr, 
Wolverton dated February 2, 1959. 


EXHIBIT 8A & B. C. A. Wolverton letter to Diana Powell, dated Feb- 
ruary 19, 1959, enclosing Gaver letter to Mr. Wolverton 
dated February 17, 1959 


EXHIBIT 9. Donald A. Gaver letter to Mr. Wolverton, dated April 20, 
1959 


EXHIBIT 10. Lester H. Sellers letter to Diana Powell, dated June 9, 
1959, with oe postmarked Cape May. 
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EXHIBIT 11A, B&C. C. A. Wolverton letter to Diana Powell, dated 
July 27, 1959, enclosing Donald A. Gaver letter to Mr. 
Wolverton dated July 25, 1959, and reply dated July 27, 
1959 


Respectfully submitted, 


/s/ Diana K. Powell 
Attorney at Law 
1500 Massachusetts Ave., N. W. 
Washington 5, D.C. 


EXHIBIT 3 
(Excerpt) 


October 7, 1958 


Mr. Samuel Eldridge 
223 Decatur Street 
Cape May, New Jersey 


Dear Mr. Eldridge: 

I have been rather concerned because I have not heard from you 
or received any acknowledgement of my various letters, or a copy of 
Aunt Lucy's will. 

It may be because of the other will, and what seems to be a con- 
flict between the two estates. However that may be, as next of kin and 
principal beneficiary under both wills, I wish to be kept informed. 

/s/ Diana K. Powell 


EXHIBIT 4 
(Excerpt) 


November 12, 1958 
Dear Mr. Eldridge: 

I am quite concerned that I have had no response from you in re- 
gard to my several letters. I would particularly wish to receive a copy 
of Aunt Lucy's will, which you promised to send me. 

Your delay may be because of an agreement, certified copy of 
which I have before me, which is on file as part of the record of my 


8 


grandmother's will, File No. 12657, with the Register of Wills here in 
the United States District Court for the District of Columbia, in which 
Court I am practicing. Iam not sending you a copy of this agreement, 
as you probably already have a copy, since I see that you witnessed Aunt 
Aimee's and Aunt Lucy's signatures to it. 

* * * * 

Iam seriously considering filing a caveat. I realize I would get 
much less that way. On the other hand, I don't like the implication of 
being bought out of what everyone expected should come to me. 


* * * * 


/s/ Diana K. Powell 


EXHIBIT 5 


Law Offices 
DONALD A. GAVER 
223 Decatur Street 
Cape May, New Jersey 


November 13, 1958 


Diana Kearny Powell, Esquire _ 
1500 Massachusetts Avenue, N. W. 
Washington 5, D.C. 


Dear Miss Powell: 

I have your letter of November 12th addressed to Mr. Samuel F. 
Eldredge in the matter of the Estate of Lucy Powell. 

Mr. Eldredge has been quite ill for the past several weeks and is 


still confined to his home. During his absence I will endeavor to handle 


the legal matters in this Estate. 

As you can realize, this is a voluminous file and I would appreciate 
your indulgence for a few days to enable me to go over the file in detail. 
At that time I will be happy to communicate with you further and take up 
the various specific matters referred to by you in your letter of November 


12th. 
Very truly yours, 


/s/ Donald A. Gaver 


January 14, 1959 


Diana K. Powell, Esquire, 
1500 Massachusetts Avenue, N. W. 
Washington 5, D.C. 


Dear Miss Powell: 

IT enclose a copy of the Will and Codicil of Lucy Powell which were 
probated in the Cape May County Surrogate's Court on September 30, 

1958. Iam sorry to have been so long in reaching this matter and comply- 
ing with your very reasonable request. 

As you may know, Mr. Eldredge passed away the last of November 
and we have had a considerable volume of work to do, all of which seems 
to require immediate attention. 

Your kind indulgence in this matter is greatly appreciated and I 
am sure that you, as a fellow attorney, can appreciate the difficulties 
which are sometimes involved in the practice of law. 

Sincerely yours, 
/s/ Donald A. Graver 


EXHIBIT 7-B 
February 2, 1959 


Charles A. Wolverton, Esquire 
1200 Wilson Building 
Camden 2, New Jersey 


RE: Estate Lucy Powell, deceased 

Dear Mr. Wolverton: 

I regret to inform you that Mr. Eldredge passed away on November 
21, 1958. I am now acting as Proctor for the above-captioned estate. The 
Co-Executors named in the Will, Anne T. Ogden and Lester H. Sellers, 
have qualified before the Cape May County Surrogate. 

We are in the process of collecting the assets of the decedent 
which, as your client may have informed you, are located in several 


states and the District of Columbia. 
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There appears to have been some prior correspondence between 
Mr. Eldredge and your client. If you Will be kind enough to inform me 
as to the exact nature of Miss Powell's claim, we will be happy to con- 
sider it and advise you further. As you will note from reading the Will, 
She definitely has an interest in the Estate. 
Very truly yours, 
/s/ Donald A. Gaver 


EXHIBIT 8-B 
February 17, 1959 


Charles A. Wolverton, Esquire 
1200 Wilson Building 
Camden 2, New Jersey 


Re: Estate of Lucy Powell, deceased 
Dear Mr. Wolverton: 

We are presently in the process of securing the release of assets 
situated in Warrington, Virginia, Washington, D.C., Wilmington, Dela- 
ware and Cape May, New Jersey. As soon as an appraisal is received as 
to the contents and value of a storage chest in Washington, we will be in 
a position to complete and file the Inventory and Appraisement in this 
matter. It is anticipated that this will be completed within the next sever- 
al weeks. 

A Preliminary Estate Tax Notice was filed in this matter on 
December 15, 1958, at which time it was estimated that the total assets 
would be $87,758.00. No attempt has been made to evaluate the interest 
of Miss Powell. 

I will be happy to supply you with a copy of the Inventory and 


Appraisement when it is filed. I am confident that this will supply all 


the information which you request. 

It is estimated that settlement of the Estate by the Co-Executors 
will probably require another three to six months. We have had to take 
out Ancillary Letters in the District and are not yet in a position to file 
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our New Jersey Return. Every effort is now being made to expedite this 
matter. 

Very truly yours, 

/s/ Donald A. Gaver 


EXHIBIT 10 


Radnor, Pennsylvania 
June 9, 1959 
Dear Diana: 

Mrs. Ogden and I, as Executors of Cousin Lucy Powell's Estate, 
have just visited the Cape May cottage to see that everything was in good 
order. 

We realize that you may want use ot the cottage this summer and 
that means that the furniture in it must be either distributed in accord- 
ance with Cousin Lucy's will or put into storage at the estate's expense 
until such time as a court order is obtained. 

Are you willing to agree to distribution of all personal property 


in accordance with the will, or do you feel that the furnishings and other 
items should be packed and stored, which would be done about July 1st, 
after which the house will be at your disposal. 


Therese joins me in kindest regards and best wishes for a 
pleasant summer. 
Sincerely, 


/s/ Lester 
Lester H. Sellers 
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EXHIBIT 11-B 


LAW OFFICES 
DONALD A. GAVER 
223 Decatur Street 
Cape May, New Jersey 


July 23, 1959 


Charles A. Wolverton, Esquire 
1200 Wilson Building 
Camden 2, New Jersey 


RE: Estate Lucy Powell, deceased 
Dear Mr. Wolverton: 

I acknowledge receipt of your telegram and have conferred at 
length with the Co-Executors. It is their feeling that the contents of the 
chest in Washington having been completely inventoried and appraised by 
the authorities there, there is complete data available to Miss Powell on 
the record in Washington as to the contents of the chest. This request 
would require a trip to Washington by at least one of the Co-Executors 
and neither is in a position to make the trip at this time. I am also in- 
formed that the chest has been placed in such a way before placing it in 
storage that it could be shipped to this jurisdiction as soon as the Ancil- 
liary proceedings in the District have been completed. To take the chest 
out of storage at this time would completely disrupt the arrangements 
heretofore made and render it impossible for the contents thereof to be 
Shipped without complete repacking and further trips to Washington by 
the Co-Executors. 

The Co-Executors are willing for Miss Powell to view the articles 
of furniture in Cape May but feel that it should be permitted in their joint 
presence and in the presence of all the other beneficiaries who are likely 
to be effected and that these beneficiaries should be here either in person 
or by a duly appointed Attorney. If you would care to make such arrange- 
ments and work out the details, I would appreciate your further advice so 
that I may ascertain when the Co-Executors both will be available. 
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Unless Miss Powell can come up with some specific statement of 
her claims or position in this matter in the very near future so that we 
may dispose of it amicably and promptly, it would appear to me that the 
best course of action would be to proceed with the filing of an Intermediate 
Accounting and secure an Order of Distribution covering these articles 
which seems to be giving us the difficulty. 

I would appreciate your further advice. 

Very truly yours, 
/s/ Donald A. Gaver 


EXHIBIT 11-C 
(COPY) 


July 27, 1959 
Re: Estate of Lucy Powell, deceased 


Donald A. Gaver, Esquire 
223 Decatur Street 
Cape May, New Jersey 


Dear Mr. Gaver: 

This is to acknowledge the receipt of your letter of July 23, 1959. 
Iam surprised. It would seem as if the Executors do not intend to respect 
the rights of Miss Powell as a beneficiary. Since when could executors 
make conditions of the kind set forth in your letter for a beneficiary to 
see the property of an estate, either in Washington or Cape May? If the 
executors persist in their present determination of refusal except on the 
conditions mentioned in your letter, then it would seem that our only al- 


ternative will be to take the matter before the Court. I nave tried to avoid 


this and did not think for a moment that our request would be denied. We 
do not intend or expect to take any of the property either from the chest or 
the Cape May property except in a legal way if we can prove title. We 
want to see it and in the presence of anyone you wish. The Bank officials 
are perfectly willing. All they ask is consent of the executors. The lat- 
ter have an attorney in Washington and it could be done in his presence 
and that of the bank officials as well. 


14 


As to the Cape May property, how can she be refused going into 
her own property? Mrs. Ogden and you are in Cape May. Both of you 
can be present. We do not intend to take any property away. It will be 
left there until taken in accordance with legal principles and proceedings, 
assuming Miss Powell can prove legal claim to it. 

I suggest you think this over and let me have your thought in view 
of the above. Iam trying to avoid proceedings but if there is no amicable 
way, then, there is no alternative. 

Awaiting your answer, 

Yours very sincerely, 
Chas. A. Wolverton 


[ Filed August 24, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING PROBATE COURT 


In re: 
Administration No. 96790 


(Ancillary) 


ESTATE OF LUCY POWELL, 
Deceased : 


ORDER 

Upon consideration of the motion of Diana K. Powell to except 
claim for fees and commissions, to substitute next of kin for administra- 
tion, and to enjoin present ancillary executors from removing assets of 
the estate from the jurisdiction pending determination of issues at domi- 
cile and the court having heard the arguments of counsel made in open 
court, it is by the court this 24th day of August, 1959, 

ADJUDGED, ORDERED AND DECREED that the motion of Diana 
K. Powell to except claim for fees and commissions, to substitute next 
of kin for administration and to enjoin the present ancillary executors 
from removing assets of the estate from the jurisdiction pending determin- 
ation of the issues at domicile, be and the same is hereby denied. 


/s/ George L. Hart, Jr. 
Judge 
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[ Filed August 24, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 24th day of August 1959 that Diana K. 
Powell, the next of kin and residuary beneficiary of the above-entitled 


estate, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order of this Court entered on 
the 24th day of August 1959 in favor of Anne T. Ogden and Lester H. 
Sellers, Ancillary Executors of the Estate of Lucy Powell, deceased, 
against said Diana K. Powell. 


/s/ Diana K. Powell 
Attorney pro se 
1500 Massachusetts Ave. , N. W. 
Washington 5, D.C. 


[ Filed September 10, 1959] 
APPELLANT'S DESIGNATION OF THE RECORD 
Comes now Diana Kearny Powell, the appellant in the above- 
entitled cause, and designates the parts of the record which she desires 
to have included in the transcript, said parts being considered sufficient 
for the determination of the question raised on appeal, namely: 


1. Petition for Ancillary Letters Testamentary, filed November 
19, 1958 


Order Granting Ancillary Letters Testamentary, filed 
November 20, 1958 


Grant of Ancillary Letters Testamentary, December 30, 
1958 


Notice of Mailing of Claim for Commission and Fees, filed 
July 29, 1959 


Motion to Except Claim for Fees and Commission, etc. , 
with attached Exhibits, filed August 11, 1959 


Order Denying Motion, entered August 24, 1959 
Notice of Appeal, filed August 24, 1959 
Statement of Points on Appeal, filed herewith 
This designation. 

Respectfully submitted, 


Of Counsel: /s/ Diana Kearny Powell, Appellant 
Hon. Charles A. Wolverton Attorney at Law 
Camden, New Jersey 1500 Massachusetts Ave. , N. W. 
Washington 5, D.C. 


[ Filed September 17, 1959] 


APPELLEES' COUNTER DESIGNATION OF 
THE RECORD 


Come now the ancillary executors of the estate of Lucy Powell, 
deceased, the appellees in the above entitled cause, and counter desig- 
nates the following to be included in the record on appeal: 

1. The First and Final Account of Anna T. Ogden and Lester H. 
Sellers, ancillary executors of the estate of Lucy Powell, deceased, 
approved by the Court on September 15, 1959. 


/s/ Benj. W. Dulany 
Attorney for Appellees 
822 Southern Building 
Washington 5, D.C. 


BRIEF FOR APPELLEES AND APPELLEES’ APPENDIX 
eeepc isieespusduceisie=eeneespeeinsncemenscnrntesaiea ances 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Tay 00. 
Untteg Stas 


Di otytng 


No. 15,391 FED 


eee 
Pre 2) ae ja 
DIANA'K, POWELL, CLERx 
Appellant, 
Vv. 


ANNE T. OGDEN and LESTER H. 
SELLERS, Ancillary Executors 

of the Estate of Lucy Powell, 
deceased, 


Appellees. 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BENJ. W. DULANY 


822 Southern Building 
Washington 5, D.C. 


Attorney for Appellees 


DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 


Wann 
Washington, D. C, ROBERT I, THIEL EX 3-0625 


COUNTERSTATEMENT OF QUESTION PRESENTED 


In appellees’ opinion the question presented is whether it is within 


the power and jurisdiction of the United States District Court for the 


District of Columbia to allow the claim of ancillary executors appointed 


by it for commissions as ancillary executors and their claim for 


reasonable attorney's fees incurred in the ancillary administration. 


Counter -Statement of the Case 


Statutes Involved 


Argument . 


Conclusion . 


Appendix 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,391 


DIANA K. POWELL, 


V. 


ANNE T. OGDEN and LESTER H. 
SELLERS, Ancillary Executors 
of the Estate of Lucy Powell, 
deceased, 


Appellees. 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 


Lucy Powell died a resident of Cape May, New J ersey, on Septem- 
ber 1, 1958, and her last will and testament bearing date October 16, 


1956, and the codicil thereto bearing date August 30, 1957, were duly 


admitted to probate and record by the Surrogate's Court of Cape May 
County, New Jersey, on September 13, 1958. Anne T. Ogden and 
Lester H. Sellers, the co-executors nominated in said last will and 
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codicil thereto of Lucy Powell were and are the duly appointed, quali- 
fied and acting executors of her estate. Thereafter, on December 30, 
1958, the said domiciliary executors were duly appointed ancillary 
executors in this jurisdiction and qualified as such on December 30, 
1958. 


The ancillary executors have taken possession of the following 


assets of decedent situate in the District of Columbia, namely: 


Household effects 718.00 
Jewelry 593.00 
Stocks 37,200.35 
Bonds 1,473.75 


Savings Account 
Riggs National Bank 740.00 


Savings Account 
National Savings and Trust Co. 991.70 


Checking Account 
National Savings and Trust Co. 6,356.49 


Accrued interest on Trust at 
National Savings and Trust Co. 615.97 


Miscellaneous Assets 174.42 
TOTAL 48,864.48 


Appellant's counsel was notified that ancillary proceedings had 
been instituted in District of Columbia by letter of February 17, 1959 
(Appellant's Appendix p. 10), and on July 31, 1959, the said ancillary 
executors filed their first and final account showing a distribution of 
principal assets of $46,494.39 and income in the amount of $1,060.51 
to the domiciliary executors in Cape May, New Jersey. Said ancillary 
executors in their final account sought an allowance of commissions of 
$1,257 representing 2.5% of the gross ancillary estate and attorneys’ 
fees of $1250. Notice of said claim for commissions and fees was sent 
to appellant as the life tenant of the residuary trust under the will of 
Lucy Powell, deceased, pursuant to Rule 48 of the Local Civil Rules. 
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Appellant thereupon filed a motion "to except claim for fees and 
commission, to substitute next of kin for administration, to enjoin the 
ancillary executors from removing assets of the estate from the juris- 
diction pending determination of issues at domicile.” After oral hear- 
ing this motion was denied by the court below and subsequently the first 
and final account of the ancillary executors was approved and passed by 
said court. The instant appeal was then taken. 


To date, November 16, 1959, no caveat, suit for construction, 
opposition to appointment of executors, or any other pleading in the 
nature of an opposition to the will and codicil of Lucy Powell or to the 
appointment or actions of the domiciliary executors has been filed in 
the Surrogate’s Court of Cape May County, New Jersey, by appellant or 
by any other person. 


STATUTES INVOLVED 


District of Columbia Code (1951), Title 20, Sec. 601 


§ 20-601 [ 29:261]. First account within twelve 
months, Every executor and administrator shall 
render to the probate court within the period of 
twelve months from the date of his letters the first 
account of his administration: Provided, That said 
account may be rendered six months from the date 
of his letters. (Mar. 3, 1901, 31 Stat. 1247 ch. 854, 
8 361; June 24, 1949, 63 Stat. 268, ch. 242, 8 7.) 


District of Columbia Code (1951), Title 20, Sec. 605 


§ 20-605 [ 29:265]. Disbursements and allow- 
ances. 

On the other side shall be stated the disburse- 
ments by him made, namely: * * * Fourth. His 
commissions, which shall be at the discretion of the 
court, not under one per centum nor exceeding ten 
per centum on the amount of the inventory or inven- 
tories, excluding what is lost or perished. Fifth. 
His allowance for costs, attorneys' fees, and extra- 
ordinary expenses which the court may think proper 
to allow. (Mar. 3, 1901, 31 Stat. 1248, ch. 854, 

8 365; June 30, 1902, 32 Stat. 529, ch. 1329.) 


4 
ARGUMENT 


Appellant states at page 1 of her brief that the principal issue 
raised by this appeal is whether the lower court had jurisdiction to 
allow the claim of the ancillary executors for commissions and attor- 
neys' fees upon the completion of the administration of the ancillary 
estate. It is submitted that under Title 20, Section 601 and Section 605, 
District of Columbia Code (1951), the answer to this question must be in 
the affirmative. The said Code sections apply by their own terms to 
"every executor and administrator" and it is submitted that the term 
every executor or administrator includes domiciliary executors, ancil- 


lary executors, administrators cum testamento annexo and administra- 


tors de bonis non. 


The ancillary executors having completed their administration in 
this jurisdiction and having filed a final account providing for the dis- 
tribution of the net ancillary estate to the domiciliary executors are 
entitled to an allowance of commissions and attorneys' fees at the dis- 
cretion of the Probate Court. 


Appellant has not presented any evidence, by way of affidavit or 
otherwise, of any fraud or impropriety on the part of the ancillary exec- 
utors; nor has any pleading been filed at decedent's domicile which in 
any way attacks the validity of the will of the decedent or attacks the 


domiciliary executors thereof. 


CONCLUSION 


The Court below properly exercised its statutory authority in 
allowing the ancillary executors commissions and attorneys’ fees. 


Respectfully submitted, 
BENJ. W. DULANY 


822 Southern Building 
DOUGLAS, OBEAR & CAMPBELL Washington 5, D.C. 


Of Counsel Attorney for Appellees 
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APPELLEES' APPENDIX 


[ Filed July 31, 1959] 
In The 
United States District Court for the District of Columbia 
Holding Probate Court 


ESTATE OF 
No. 96790 
LUCY POWELL 
Deceased, Administration Docket 201 


Date of death_ September 1, 1958 


FIRST AND FINAL ACCOUNT OF Anne T. Ogden and Lester H. Sellers, 
Ancillary Executors 


eee eee 


December 30, 1958 ASSETS 
CIES ISSUED __—_—_————— ! RECEIVED Disbursements 


Your Accountants charge themselves with ae 
following principal assets: ! 


As per Inventory of Money and Debts Due 
to Deceased filed herein -- 


Savings account, Riggs National Bank ! 
of Washington, D. C. 


Savings account, National Savings and 
Trust Company, Washington, D. C. 


Checking account, National Savings and 
Trust Company 


Accrued income from trust, National 
Savings and Trust Company 


Undeposited cash 


As per Inventory of Appraised Personal 
Estate filed herein -- 


Household effects, appraised at 
Jewelry " ut 
Stocks 

Bonds 


Collection of unreported assets -- 


Uncashed interest coupons: 
U.S. Treasury Bond 1944-46 Series 
Missouri Pacific Railroad Co. 
Bonds, with interest to date 
of death 


Amounts carried forward, 


ASSETS 
2] Estate of Lucy Powell, deceased Pe hea 


Brought forward, 48, 864 
Dividends declared prior to date 
of death: 
Air Reduction Com Inc. 
7/23/58 paid 9/5/58 . 
Americal Tel. & Tel. Co. 
8/20/58 paid 10/10/58 Z 
Consolidated Edison Co. of 
New York, Inc. 
7/22/58 paid 9/15/58 ; 
General Motors Corporation 
8/4/58 paid STi TRS . 
E.I. duPont de Nemours & Co. 
8/18/58 paid 9/13/58 180.00 
Your Accounts claim credit and allowance 
for the following principal disbursements: 
Register of Wills, D. C. 
Court costs 
American Surety Company of New York 
Bond premium 
Federal Storage Company 
Packing expenses 
Douglas, Obear & Campbell 
Costs advanced -- 
Register of Wills, D. C. 3 
Evening Star, Publication é 
Law Reporter, Publication A 
Miscellaneous ‘ 
Attorneys' fees 
Anne T. Ogden and Lester H. Sellers, 
Executors 
Commission at 2.5% on principal base 
of $49, 195. 73 
PRINCIPAL Balance for distribution to 


Domiciliary Executors 


Your Accountants charge themselves with 
the following Income collected: 


Interest: 
Savings Accounts: 
Riggs National Bank of Washington D.C. 
National Savings and Trust Company 
Bonds: 
Missouri Pacific Railroad Company 
from date of death to 7/1/59 


Amounts carried forward, 151 ge 


3] Estate of Lucy Powell, Deceased 


Brought forward, 
Dividends: 


Air Reduction Company Incorporated 
12/5/58 30.00 


3/5/59 30.00 
6/5/59 30.00 


American Ice Compan 
1/5/59 

American Telephone & Telegraph Co. 
1/10/59 


4/10/59 


Consolidated Edison Company of 
New York, Inc. 


12/15/58 
8/15/59 
6/15/59 


General Motors Corporation 
12/10/58 


3/10/59 
6/10/59 


E. I. duPont de Nemours & Co. 
12/13/58 
3/25/59 
6/15/59 


Pennsylvania Railroad Compan 
12/5/58 


Consolidated Edison Company of 


New York, Inc. 
Sale of stock rights 


Your Accounts claim credit and allowance 
for the following income charges: 


Anne T. Ogden and Lester H. Sellers, 
Executors, Commission of 2.5% on 
income collected 


INCOME Balance for Distribution to 
Domiciliary Executors 


27/00 


1, 060) 51 


ASSETS 
4] Estate of Lucy Powell, deceased ee ey 


RULE 49 
The foregoing balances distributable unto Anne T. 
Ogden and Lester H. Sellers, Domiciliary 
Executors appointed by the Cape May County 
Surrogate's Court, New Jersey: 
Principal Balance for Distribution 46,494) 39 
Income balance for Distribution 1, 060] 51 
Household effects, appraised at 
Jewelry, appraised at 
Stocks, appraised at 
Bonds, appraised at 
CASH 


TOTAL 


List of stocks distributed to domiciliary 
executors: 


35 Shs. American Telephone and Telegraph Co. 
| 


35 Shs. Pennsylvania Railroad Co. 
12 Shs. American Ice Company (Common) 
48 Shs. Air Reduction Co., Inc. 


Scrip Cert. for 75/100ths of 1 share of 
Air Reduction Co., Inc., 


71 Shs. General Motors Corporation, (Com. ) 
120 Shs. E. I. DuPont de Nemours & Co. (Com. ) 


10 Shs. Consolidated Edison Co. of New 
York, Inc. (Common) 


List of bonds distributed to domiciliary 
executors: 


1 $1000 4-1/4% 1st Mortgage Bond, Series B, 
Missouri Pacific Railroad Company. 
Due January 1, 1990 


1 $1000 4-1/4% 1st Mortgage Bond, Series C, 
Missouri Pacific Railroad Company. 
Due January 1, 2005. 


- See list of stocks and bonds following. 


STATE OF NEW JERSEY ) .. 
COUNTY OF CAPE MAY ) 


We, the undersigned, Anne T. Ogden and Lester H. Sellers, Ancil- 
lary Executors of the estate of Lucy Powell, late of the Cape May, New 
Jersey, deceased, do solemnly swear that the foregoing account is just 
and true, and that we have bona fide paid,or secured to be paid, the 
several sums for which we claim credit and allowances. 

/s/ Anne T. Ogden 
/s/ Lester H. Sellers 

Sworn to and subscribed before me this 29th day of July, A.D., 

1959. 


/s/ Kathryn J. Edmunds 
Notary, Public of New Jersey [SEAL] 
My commission expires 3/7/61 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Holding a Probate Court 


On this 10th day of September, A. D. 1959, the foregoing account, 
being now presented for approval, the same is, after examination by 
the Court, approved and passed. 


/s/ Joseph C. McGarraghy 
Judge 
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United States District Court for the District of Columbia 
Holding Probate Court 


REPORT OF THE REGISTER OF WILLS 
CLERK OF THE PROBATE COURT 
Under Rule 49 


Estate of LUCY POWELL, ) No. 96,790 
Deceased. ) Administration 


I Certify that ANNE T. OGDEN and LESTER H. SELLERS, 
Ancillary Executors, have this day exhibited, under Rule 49, of the 
Probate Court, the securities described in the attached report, together 
with the bank statement, duly balanced, showing the deposits to the 
credit of this estate, as set out in the report, and that the securities and 
statement have been examined and verified in accordance with said rule. 


/s/ Edith L. Dawson 
Register of Wills, 


Deputy Clerk of the Probate Court 


September 9, 1959 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
FINANCE OFFICE 
NON-TAXABLE CERTIFICATE 


In the Matter of 
the Estate of 


LUCY A. POWELL 


Deceased, 


I, Alfred R. Rector, representing the Finance Officer of the Dis- 
trict of Columbia do hereby certify that a sworn return for Inheritance 
Tax purposes has been filed with the Finance Officer by the person or 
persons required by law to file such return; that investigation has been 
made of the values placed upon all property set out in the schedules 
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filed with said return and that, after allowing all lawful debts and other 


deductions and the statutory exemptions applicable thereto, it was 


ascertained that said estate was not subject to Inheritance Tax imposed 
by Article I of Title V of the District of Columbia Revenue Act of 1937, 
as amended; hence no assessment was made thereon. 

I further certify that no Estate Tax imposed by Article II of the 
aforementioned Act, as amended, is assessable in connection with the 
above state. 

FINANCE OFFICER 


By /s/ Alfred R. Rector 
for the Supervisor, Inheritance 
and Estate Taxes, Revenue 
Division 

September 1, 1959 


(This certificate is issued for presentation by the personal representative of the estate to the Register of 
Wills for the purposes of final accounting? zs 


